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Reconsideration and allowance of the above-referenced 
application is respectfully requested. 

The rejection states that claim 18, currently on file, does 
not comply with 35 U.S.C. 112, second paragraph, for failing to 
particularly point out and distinctly claim the subject matter, 
which the Applicant regards as the invention. The Applicant has 
amended claim 18 currently on file and asserts that amended 
claim 18 is clear and concise and complies with 35 U.S.C. 112, 
second paragraph. 

The rejection states that claims 1, 26, 29, 37, 38, 45, 46/ 
55, 56, 57, 60 to 67 and 69 currently on file, do not comply 
with 35 U.S.C. 103(a). The rejection alleges that these claims 
are unpatentable over United States Patent Application 
Publication No. 2002/0080726 to Klassen et al . f hereinafter 
referred to as Klassen, in view of United States Patent 
Application Publication No. 2003/0218983 to Cahn, hereinafter 
referred to as Cahn. 

Having specific regard to claims 1, 37, 45 and 56, the 
rejection alleges that Klassen discloses an apparent network 
spend [sic] application (ANSA) for acquiring test data regarding 
propagation of test packets along the path, creating a test 
signature from the test data (paragraphs 0061 to 0080 and 0084) . 
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The rejection further alleges that while Klassen does not 
specifically disclose providing a plurality of example 
signatures, each of the example signatures corresponding to a 
network condition, comparing the test signature to the example 
signatures, and identifying at least one of the example 
signatures which matches the teat signature according to a match 
criterion, Klassen does disclose providing a plurality of test 

[sic] signatures each of the example signatures corresponding to 
a network condition (paragraphs 0061 to 0080)* The Examiner 
further alleged that Cahn discloses providing a plurality of 
example signatures (benchmarks) , each of the example signatures 
corresponding to a network condition (paragraph 0024 and 0025) 
stored within a table (Figure 4) . Furthermore, the Examiner 
alleges that Cahn discloses comparing the test signature to the 
example signatures (paragraph 0025 and element 140 in Figure 6) 
and identifying at least one of the example signatures that 
matches the test signature according to a match criterion 

(paragraph 0026) . The Examiner alleged that it would have been 
obvious to one of ordinary skill in the art at the time of the 
invention to combine the ANSA as disclosed by Klassen within the 
computer or server as disclosed by Cahn and alleged that the 
motivation for this combination is to allow a customer or 
provider to adjust the access connections based on testing 
results (Abstract) . 
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The Applicant respectfully disagrees with the Examiner 
asserting that Klassen is directed to a method and apparatus for 
the evaluation of the speed of a network, as expressly defined 
in paragraph [0084] . Furthermore, this feature relating to the 
evaluation of the speed of a network is expressly claimed in 
each of the independent claims of Klassen. While the evaluation 
of the speed of a network may indicate the existence of a 
potential network problem, this evaluation cannot provide any 
means for the identification of the form or type of this 
potential network problem. 

Having particular regard to Cahn, the "benchmarks" as 
defined therein are related directly to the speed of a 
connection to a network r wherein the "benchmarks [are] 
associated with the well -understood and defined leased lines". 
In this manner, Cahn is providing a means for comparing a 
determined speed of a type of connection, .to a network to the 
"benchmark" speeds associated with known types of connections. 
This comparison of speed, as is illustrated in Figure 4 and 5 of 
Cahn, therefore provides a customer with a means for selection 
of alternate connection methods if a current connection speed is 
less than desired, for example. This comparison of different 
connection types and their associated connection speed can only 
provide a means for the determination of the existence of a 
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network problem and cannot provide a meana for the 
identification of a network problem. 

In contrast, with reference to paragraph [0012] , the claims 
expressly define that they are directed to a means for 
identifying problems, which may be afflicting a network. The 
claims provide a plurality of example signatures each of which 
can be associated with specific problems that may affect a 
network. Through the collection of information relating to 
packet transmission along a network path, a test signature can 
be determined, wherein as defined in paragraph [0013] a test 
signature is an organized collection of information relating to 
the propagation of the test packets along the path. With 
further reference to paragraph [0012] the test signature is 
subsequently compared with the example signatures, each of which 
corresponds to a network problem, and a network problem is 
identified if a test signature sufficiently matches one of the 
exanple signatures. In this manner, the claims not only 
determine that a network problem exists, but further provide a 
means for the identification of the network condition or 
problem. Non-limiting examples of such conditions are provided 
in paragraph [0051] . 

Based on the above the Applicant asserts neither Klassen 
nor Cahn, taken alone or in combination, can provide a means for 
identifying a network condition or problem as expressly defined 
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in independent claims 1, 37, 45 and 56, currently on file. 
The Applicant therefore strongly asserts that a worker skilled 
in the art having regard to Klassen in light of Cahn would not 
be led directly and without difficulty to the subject matter as 
defined in independent claims l f 37, 45 and 56- The Applicant 
therefore asserts that claims 1, 37, 45 and 56 comply with 35 
U.S.C. 103(a) and respectfully requests that this objection be 
withdrawn. 

Without conceding to the correctness of the Examiner's 
objection the Applicant has however amended independent claims 
1, 37, 45 and 56 in order to further clarify the scope of 
protection being sought. The Applicant has amended these 
independent claims inserting the phrase "thereby identifying at 
least one condition affecting the computer network" . Support 
for this amendment can be found throughout the application as 
originally filed. 

The Applicant asserts that, for the reasons outlined above 
independent claims 1, 3 7 and 45 would not be obvious to a worker 
skilled in the art having regard to Klassen in view of Cahn. As 
claims 26, 29, 38, 46, 55, 57, 60 to 67 and 69 are directly or 
indirectly dependent on claims 1, 37 or 45, these dependent 
claims would equally not be obvious to a worker skilled in the 
art having regard to Klassen in view of Cahn. 
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The Applicant therefore asserts that claims 1, 26, 29, 37, 
38, 45, 46, 55, 56, 57, 60 to 67 and 69 currently on file, 
comply with 35 U.S.C. 103(a) and therefore respectfully requests 
that this objection be withdrawn. 

The Examiner stated that claims 2, 3, 4, 15 to 20, 33, 34, 
42, 43, 44, 47, 48, 49, 51, 52, 53, 58, 68 and 70 currently on 
file, do not comply with 35 U.S.C. 103(a). The Examiner alleged 
that these claims are unpatentable over Klassen in view of Cahn, 
in further view of United States Patent No. 5,831,972 to Chen, 
hereinafter referred to as Chen. 

Based on the above arguments, the Applicant asserts that 
independent claims 1, 3 7 and 45 f on one of which claims 2, 3, 4, 
15 to 20, 33, 34, 42, 43, 44, 47, 48, 49, 51, 52, 53, 58, 68 and 
70 directly or indirectly depend, are inventive in light of 
Klassen in view of Cahn. As Chen does not cure the fundamental 
deficiencies identified, in the combination, of Klassen in view of 
Cahn, claims 2, 3, 4, 15 to 20, 33, 34, 42, 43, 44, 47, 48, 49, 
51, 52, 53, 58, 68 and 70 currently on file, are therefore 
inventive in light of Klassen in view of Cahn, in further view 
of Chen. The Applicant therefore asserts that claims 2, 3, 4, 
15 to 20, 33, 34, 42, 43, 44, 47, 48, 49, 51, 52, 53, 58, 68 and 
70, currently on file comply with 35 U.S.C. 103(a) and 
respectfully requests this objection be withdrawn. 
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The Examiner stated that claims 8 to 11 currently on file, 
do not comply with 35 U.S.C. 103(a) . The Examiner alleged that 
these claims are unpatentable over Klassen in view of Cahn, in 
further view of Chen, and in further view of United States 
Patent No. 5,933,416 to Schenkel et al., hereinafter referred to 
as Schenkel . 

Based on the above arguments, the Applicant asserts that 
independent claim 1, on which claims 8 to 11 indirectly depend, 
is inventive in light of Klassen in view of Cahn. As neither 
Chen nor Schenkel in combination or alone, cure the fundamental 
deficiencies identified in the combination of Klassen in view of 
Cahn, claims 8 to 11 currently on file, are therefore inventive 
in light of Klassen in view of Cahn, in further view of Chen, in 
further view of Schenkel. The Applicant therefore asserts that 
claims 8 to 11, currently on file comply with 35 U.S.C. 103(a) 
and respectfully requests this objection be withdrawn. 

The Examiner stated that claims 13 and 14 currently on 
file, do not comply with 35 U.S.C. 103(a) . The Examiner alleged 
that these claims are unpatentable over Klassen in view of Cahn, 
in further view of Chen, in further view of Schenkel and in 
further view of United States Patent No. 6,754,622 to Beser et 
al . , hereinafter referred to as Beser, 

Based on the above arguments, the Applicant asserts that 
independent claim l, on which claims 13 and 14 indirectly 
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depend, is inventive in light of Klassen in view of Cahn. As 
Chen, Schenkel and Beser in any combination or alone, do not 
cure the fundamental deficiencies identified in the combination 
of Klassen in view of Cahn, claims 13 and 14 currently on file, 
are therefore inventive in light of Klassen in view of Cahn, in 
further view of Chen, in further view of Schenkel, in further 
view of Beser. The Applicant therefore asserts that claims 13 
and 14, currently on file comply with 35 U.S.C. 103(a) and 
respectfully requests this objection be withdrawn. 

The Examiner stated that claims 21 to 25, 27 and 28 
currently on file, do not comply with 35 U.S.C. 103(a). The 
Examiner alleged that these claims are unpatentable over Klassen 
in view of Cahn, in further view of United States Patent No. 
6,930,982 to Jagadeeaan, hereinafter referred to as Jagadeesan. 

Based on the above arguments, the Applicant asserts that 
independent claim 1, on which claims 21 to 25, 2,7 and 28 
directly or indirectly depend, is inventive in light of Klassen 
in view of Cahn. As Jagadeesan does not cure the fundamental 
deficiencies identified in the combination of Klassen in view of 
Cahn, claims 21 to 25, 27 and 28 currently on file, are 
therefore inventive in light of Klassen in view of Cahn, in 
further view of Jagadeesan. The Applicant therefore asserts 
that claims 21 to 25, 27 and 28, currently on file comply with 
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35 U.S.C. 103(a) and respectfully requests this objection be 
withdrawn. 

The Examiner stated that claim 35 currently on file, does 
not comply with 35 U-S-C. 103(a). The Examiner alleged that 
this claim is unpatentable over Klassen in view of Cahn, in 
further view of Chen and in further view of Jagadeesan. 

Based on the above arguments, the Applicant asserts that 
independent claim l, on which claim 35 indirectly depends, is 
inventive in light of Klassen in view of Cahn. As neither Chen 
nor Jagadeesan in combination or alone, cure the fundamental 
deficiencies identified in the combination of Klassen in view of 
Cahn r claim 35 currently on file, is therefore inventive in 
light of Klassen in view of Cahn, in further view of Chen, in 
further view of Jagadeesan, The Applicant therefore asserts 
that claim 35, currently on file complies with 35 U.S.C. 103(a) 
and respectfully requests this objection be withdrawn. 

The Examiner stated that claims 30 r 39, 40 and 59 currently 
on file, do not comply with 35 U.S.C. 103(a). The Examiner 
alleged that these claims are unpatentable over Klassen in view 
of Cahn, in further view of Beser. 

Based on the above arguments, the Applicant asserts that 
independent claims 1 and 37, on which claims 30, 39, 40 and 59 
indirectly depend, are inventive in light of Klassen in view of 
Cahn. As Beser does not cure the fundamental deficiencies 
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identified in the combination of Klassen in view of Cahn, claims 
30, 39, 40 and 59 currently on file, are therefore inventive in 
light of Klaaaen in view of Cahn, in further view of Beser. The 
Applicant therefore asserts that claims 30. 39, 40 and 59 
currently on file comply with 35 u.S.C. 103(a) and respectfully 
requests this objection be withdrawn. 

The Examiner stated that claim 50 currently on file, does 
not comply with 35 U.S.C. 103(a) . The Examiner alleged that 
this claim is unpatentable over Klassen in view of Cahn, in 
further view of Chen and in further view of Jagadeesan. 

Based on the above arguments, the Applicant asserts that 
independent claim 45, on which claim 50 indirectly depends, is 
inventive in light of Klassen in view of Cahn. As neither Chen 
nor Jagadeesan in combination or alone, cure the fundamental 
deficiencies Identified in the combination of Klassen in view of 
Cahn, claim 50 currently on file, is therefore inventive in 
light of Klassen in view of Cahn, in further view of Chen, in 
further view of Jagadeesan. The Applicant therefore asserts 
that claim 50, currently on file complies with 35 U.S.C. 103(a) 
and respectfully requests this objection be withdrawn. 

The Examiner stated that claim 54 currently on file, does 
not comply with 35 U.S.C. 103(a). The Examiner alleged that 
this claim is unpatentable over Klassen in view of Cahn, in 
further view of Chen and in further view of BeBer. 

31 

PAGE 32/34 1 RCVDAT 12/23/2005 5:43:53 PM [Eastern Standard Tone] ' SVR:USPTO-EFXRF-6/27* DNISOTOO 1 CSID:1 858 678 5099* DURATION (nufrSS):1040 



@ 033/034 



Attorney's Docket No.: 18897-002001/H50-110US 

Based on the above arguments, the Applicant asserts that 
independent claim 45, on which claim 54 indirectly depends, is 
inventive in light of Klassen in view of Cahn. As neither Chen 
nor Beser in combination or alone, cure the fundamental 
deficiencies identified in the combination of Klassen in view of 
Cahn, claim 54 currently on file, is therefore inventive in 
light of Klassen in view of Cahn, in further view of Chen, in 
further view of Beser. The Applicant therefore asserts that 
claim 50, currently on file complies with 35 U.S.C. 103(a) and 
respectfully requests this objection be withdrawn. 

It is believed that all of the pending claims have been 
addressed in this paper. However, failure to address a specific 
rejection, issue or comment, does not signify agreement with or 
concession of that rejection, issue or comment. In addition, 
because the arguments made above are not intended to be 
exhaustive, there may be reasons for patentability of any or all 
pending claims (or other claims) that have not been expressed. 
Finally, nothing in thia paper should be construed as an intent 
to concede any issue with regard to any claim, except as 
specifically stated in this paper, and the amendment of any 
claim does not necessarily signify concession of unpatentability 
of the claim prior to its amendment. 
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Applicant asks that all claims be allowed. Please apply 
the $120 one month extension of time fee, and any other 
applicable charges or credits, to Deposit Account No. 06-1050. 

Respectfully submitted, 



Date : December 23, 2005 



Fish & Richardson P.C. 

PTO Customer No. 20985 

12390 El Camino Real 

San Diego, California 92130 
(858) 678-5070 telephone 
(85S) 678-5099 facsimile 

10582335 .doc 
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